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Abstract: The aim of this work is to show the continuous 
relationship of cooperation and collaboration of two giants who 
play in different ways both from a political and legal point of 
view, two different systems of preservation and protection of 
human rights as well as the continuous fight against impunity. 
On the one hand, this occurred through a continuous evolution 
of the European Union towards a system of integration, stability, 
cohesion of old and new objectives for European justice. On the 
other hand, through the international arena where with the help 
of the EU it plays an important, direct and concrete role in the 
international justice that goes beyond the past and plays a more 


collaborative, cooperative role on a global level with an 
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international organization like the Union which many years ago 


was just an unrealizable dream. 


Keywords: European Union law; ICJ; ICC; CJEU; CFSP; 
external relations of the EU; international justice; international 
criminal justice; fight against impunity; Eurojust; Europol; 
international dispute; outbreaks of war; multilateralism; UN law; 
dialogue between the courts; international law; international 


crimes. 


Introduction 

The continuous outbreaks in recent years throughout the planet 
have put international law in a situation to have close relations 
with the European Union and especially in the justice sector. 
Within this context, the EU seeks, through international law, to 
play a role of evolution, of continuous discussion, especially via 
international justice. 

Many times some contexts and notions are important and 
common to two different systems such as for example the 
protection, maintenance and enforcement of peace now 
presented on the international scene as a challenge against 
combating serious crimes. 

This is an approach where the EU is based on certain values, 


such as of security, defence, peace and certainly the rule of law. 
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Principles that have also been part of many treaties for years, as 
well as in the external action of the Union where within a 
system of multilateralism based on global collaboration it 
reflects how the EU has helped international justice to develop, 
integrating notions from international law into various sectors of 
EU policies. The now numerous and impartial international 
forums have contributed to their functioning in recent years, 
involving modalities of the role of the Union in international 


justice. 


From the multilateralism of the EU to international justice 
Peacekeeping, international security and rule of law are the 
foundations of the EU law and at the same time of the 
international law that arises from the treaties. The EU is the 
main focus of promotion and defense of values within the 
framework of the external action of the international scene (De 
Baere, 2008; Cremona, De Witte, 2008; Cremona, 2011; 
Govaere, Lannon, Van Elsuwege, Adam, 2014). 

In this regard, we recall the declaration n. 13 on the common 
foreign and security policy which was part of the conference for 


the adoption of the Union where it stated that: 


“(...) the European Union and its Member States will remain bound to the 
provisions of the Charter of the United Nations (...) for the maintenance of 
international peace and security (...)”!. 


1Declaration no. 13 relating to the common foreign and security policy, annexed 
to the final act of the Intergovernmental Conference which adopted the Treaty of 
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The preambles of the treaties specified the relative link when the 
TEU stated: 

“(...) the identity of the European law (...) in order to promote 
peace, security and progress in Europe and in the world (...)””. 
The Preamble of the TFEU (Blanke, Mangiamelli, 2021) also 
took into consideration the principles of the statute of the UN 
and the need for respect of the Union in accordance with the 
relationship of the rest of the world as well as overseas 
countries?. 

Art. 3 TEU has set for the Union to promote the maintenance of 
peace and the values, pursuant to art. 2, for the well-being of 
peoples as well as to broaden the actions, defense and promotion 
of values with the rest of the world, respect for peoples and 
development of international law within the principles of the 
UN. 

Accordingly, art. 21 TEU in a programmatic report and as a key 
rule has defined the general principles within the external action 
of the Union. Such values according to art. 2TEU did not take 
into consideration the internal dimension but the work of the 
Union within the context of international arena and the rest of 
the world inspired by relations with the Union and _ its 


implementation with external aspects. 


Lisbon signed on 13 December 2007, 3rd paragraph. 
2TEU, Preamble n. 11. 
3TFEU, Preamble, n. 7. 
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Within this context, the Court of Justice of the European Union 
(CJEU) stated that: 


“(...) compliance represents a parameter of conformity for the exercise of the 
Union's competences, which must be exercised in compliance with 
2 


international law (...)”4. 


The Charter of the United Nations as well as art. 21 TEU 


reiterates its importance several times 


“(...) explicitly indicating the obligation for the Union to respect the 
principles contained therein; on the other, specifically referring to the need to 
preserve peace and strengthen international security, i.e. the founding values 
of the UN, in accordance with the provisions of art. | of the San Francisco 
Charter of 1945 (...)”9. 


Thus the relevant treaties through the EU and UN are many 
times presented within the privileged forum for cooperation and 
development, the strengthening of international relations, 
multilateral solutions and common problems‘, where the parallel 
relationship of the international organizations was consolidated 
through the status of UN law. 

Already through Resolution n. 65/276 of the 2011 the General 
Assembly stated that: 


“(...) the European Union has been granted rights of participation and 
representation (but not voting) substantially comparable to those of the 
Member States (...)” (Brewer, 2012)’. 


4CJEU, C-162/96, Racke v. Hauptzollamt Mainz of 16 July 1998, 
ECLI:EU:C:1998:293, I-03655. -415/05 P, Kadi & Al Barakaat Int'l Foundation v. 
Council of 8 November 2008, ECLI:EU:C:2008:461, I-6351. C-364/10, Hungary v. 
Slovak Republic of 16 October 2012, ECLI:EU:C:2012:630, published in the 
electronic Reports of the cases, par. 44. C-286/90, Poulsen and Diva Navigation of 24 
November 1992, ECLI:EU:C:1992:453, I-06019, par. 9 

5Art. 1, par. 1 of the Charter of the UN. 

6See art. 21 TEU and art. 209, par. 2 and 220, par. 1TFEU. 

7UN General Assembly, Resolution on Participation of the European Union in the 
work of the United Nations, 12 May 2011, UN Doc. A/RES/65/276, Annex 1: 
https://digitallibrary.un.org/record/70298 1?In=en&v=pdf 
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It is a regional organization where it has taken a precise and 
globally recognized position, something it wanted from its birth 
(Blavoukos, Bourantonis, Galariotis, 2017; Wouters, 
Hoffmeister, De Baere, Ramopoulos, 2021)8. 

The Union has laid the foundations towards an international 
multilateralism where according to art. 3, par. 5 TEU set an 
important and binding obligation for the EU to be able to act for 
the global peaceful order, that is, the promotion of international 
relations and respect of the principles of the UN Charter 
(Weiler, 1999). Thus the Union has worked towards conflict 
prevention and promoted peace and international security 


according to the principles of the UN Charter’. 


What are the relationships of EU with ICJ? 

The values for peace, security within the international order as 
pillars of the UN have put the EU to have a relationship of 
assistance with the International Court of Justice as the main 
body of the UN. The EU did act in various forums with the spirit 


of international jurisdiction and involvement in litigation before 


8Resolution 12 May 2011, UN Doc. A/RES/65/276, Annex 1, par. 1: “(...) 
present positions of the European Union and its Member States as agreed by them 
(...)”. UN General Assembly, in Recorded Vote, Adopts Resolution Granting 
European Union Right of Reply, Ability to Present Oral Amendments, 3 May 2011, 
GA/11079/Rev. 1, New York, Sixty-fifth General Assembly. Council of the EU, 
Relations between the European Union and the United Nations EU-UN, European 
Union, Background, 1 September 2011. 

9See Art. 21, par. 2, lett. c), TEU. 
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the ITLOS (Orellana, 2002; Rosas, 2005)!° and the dispute 
resolution system of the WTO!'. Indeed, with the opinion n. 
1/17 of the Free Trade Agreement between the European Union 
and Canada (CETA), an agreement compatible with the law of 
the Union based on the principle of autonomy in the 
organization of a procedure. The resolution of disputes relating 
to investments was hinged on the multilateral investment court. 
The Union has intervened in disputes with an international 
spirit, also including the work par excellence of the ICJ 
especially in the sector of the protection of human rights (Loger, 
2022). 
The EU cannot directly access to the dispute mechanism given 
that the jurisdiction lies to the single states, as provided for art. 
34, par. 1 of the statute of the ICJ. There are also no other ways 
to contribute to the ICJ relating to aid actions having various 
nature such as the CJEU for acts of secondary law and of a 
juridical-political nature as well as declarations from official 
10International Tribunal for the Law of the Sea (ITLOS), Case concerning the 
Conservation and Sustainable Exploitation of Swordfish Stocks in the South-Eastern 
Pacific Ocean (Chile/European Union), Case No. ie 
https://www.itlos.org/en/main/cases/list-of-cases/case-no-7/;_ International Tribunal 
for the Law of the Sea (ITLOS), Request for an Advisory Opinion submitted by the 


Sub-Regional Fisheries Commission (SRFC) (Request for Advisory Opinion 
submitted to the Tribunal), Case No. 21.: https://www.itlos.org/index.php?id=252 


11£European Commission, WTO disputes-Cases involving the EU: 
https://policy.trade.ec.europa.eu/enforcement-and-protection/dis 


pute-settlement/wto-dispute-settlement/wto-disputes-cases- 
involving-eu_it ; CJEU, Opinion 1/17, Accord ECG UE-Canada of 30 April 
2019, ECLI:EU:C:2019:341, published in the electronic Reports of the cases. 
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positions. 

The forms of participation in the relevant litigation are 
understood in a procedural manner within the statute of the ICJ. 
The Union has a leading role, in all this, from the beginning and 


especially in our days after the war in Ukraine. 


Is a relationship of dialogue and collaboration between 
CJEU and ICJ possible? 

It has been negligible a dialogue at the time the EU was created, 
between international courts, given that their statutes were 
different and had to respect other rights, realities and problems. 
However, in the CJEU it is evident that the European institutions 
must “respect international law in its entirety’’!?. This has relied 
on various rulings of the ICJ for disputes and profiles of 
international law and of customary nature based on the law of 
treaties (Rosas, 2005a; Rosas, 2005b; Rosas, 2003; Higgins, 
2003; Rosas, 2007; Bronckers, 2007; Rosas, 2020). 

The principle of pacta sunt servanda, as a key principle of the 
international legal system, required each treaty to bind its 
participating parties to implement and behave in good faith 
(Liakopoulos, 2020a)'?. This principle is also present in 
~ 12CJEU, C-366/10, Air Transport Association of America and others of 21 
December 2011, ECLI:EU:C:2011:864, U.13755, par. 101. C- 561/20, United 
Airlines of 7 April 2022, ECLI:EU:C:2022:266, not yet published, par. 46. 


13ICJ, Project Gabéikovo Nagymaros (Hungary/Slovakia), judgment, 25 
September 1997, ICJ Reports 1997, pp. 88ss). 
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international maritime and aviation law as we have seen in the 
UN Convention, the UNCLOS" and the Chicago convention 
concerning international civil aviation (ICAO). 

The CJEU has highlighted the principles that are already 
expressed by the ICJ also at a consultative level by calling 
sentences, opinions, etc.. 

This, particularly, is evident in a preliminary ruling that asked 
for the interpretation of Regulation no. 1169/2011 relating to the 
provision of food information to consumers following disputes 
involving goods originating from territories occupied by the 
state of Israel!®. 

This is also perceptible in the relevant agreement between EU 
and Morocco regarding the liberalization in the agriculture and 
fisheries sector. 

About its applicability in the territory of Western Sahara the 
CJEU affirmed and reported the customary principle for the 
right of self-determination as it was inserted in the context of 
Icy”. 

The vertical relationship between ICJ and EU, led to recognize 


14CJEU, C-286/90, Poulsen snd Diva Navigation of 24 November 1992, op. cit., 
par. 10. 

1SCJEU, C-366/10, Air Transport Association of America and others of 21 
December 2011, op. cit., par. 104. 

16CJEU, C-363/18, Vignoble Psagot Ltd of 12 November 2019, 
ECLI:EU:C:2019:954, published in the electronic Reports of the cases, parr. 35, 48, 
56. 


17CJEU, C-104/16, Council v. Polisario Front of 21 December 2016, 
ECLI:EU:C:2016:973, published in the electronic Reports of the cases, parr. 88, 90, 
104-105. 
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the ICJ as a jurisdictional forum at the level of international law, 
thus evoking the authoritativeness of definition and 
consolidation of the principles that are relevant for the legal 
system of the Union through a justice coming from the 
international law. 

Thus, the recognition of the ICJ to a role of operation where it 
has juridical and political nature has produced a character of 
evolution, direction and support for the European institutions. 
Already regarding the principles of the UN Charter, the Council 
of the EU stated that: 


“(...) strong support of the Union towards the ICJ (...) the obligation of all 
Member States to respect the rulings of the Court (Barnwell, 2023)!8 (...) the 
unwavering commitment of the EU and its Member States towards an 
international order based on the rule of law! (...) recalled the need to comply 
with the decisions of the ICJ (...)”2°. 


These themes and positions were present in the delegation of EU 


to the UN?!, and the High Representative who proposed a 


18Council of the EU, Declaration of the European Union and its Member States 
on upholding and promoting respect for international law, including the principles of 
the Charter of the United Nations, 10470/22, Brussels, 20 June 2022, par. 5: 
https://data.consilium.europa.eu/doc/document/ST-10470-2022-INIT/en/pdf 

19Council of the EU, Declaration of the European Union and its Member States 
on upholding and promoting respect for international law, including the principles of 
the Charter of the United Nations, op. cit., “(...) unwavering commitment to 
international law, the United Nations Charter and a rules-based international order 


(...)”. 
20Council of Europe of 24 and 25 March 2022, Conclusions, EUCO 1/22, 
Bruxelles, 25 March 2022, par. 2: 


https://www.consilium.europa.eu/media/55082/2022-03-2425-euco-conclusions- 
en.pdf 

21EU Statement-UN General Assembly 6th Committee: Report of the 
International Court of Justice, Statement on behalf of the European Union by Mr. 
Frank Hoffmeister, Head of the Legal Department of the European External Action 
Service, at the 77th Session of the United Nations General Assembly on the Agenda 
item 70: Report of the International Court of Justice, New York, 27 October 2022: 
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consultative opinion to the ICJ for the unilateral independence 


of Serbia from Kosovo. 


Statute of the ICJ and participation of the EU 

According to the statute of the ICJ and especially through 
articles 62 and 63 incidentally and as a third party, the relevant 
participation in the ICJ is permitted both by states, but also by 
international organizations (Miller, 1976; Jessup, 1981; Elias, 
1983; Rosenne, 1983; Starke, 1984; Chinkin, 1986; Sperduti, 
1988; Wojcikiewicz Almeida, 2019). 

We are talking about interventions where the international norm 
gives the possibility of a request for intervention by the state and 


as the statute itself affirming: 


“(...) an interest of a legal nature (...) may be affected by the decision in the 
case (...)” (par. 1). 
This is an optional direction provided by the ICJ, not mandatory, 


not binding but with a broad generic faculty as written in the 


second paragraph: 


“(...) shall be for the Court to decide upon this request (...)”, par. 2) (Bonafe, 
2012). 
This guarantees to states the right to intervene in a dispute as 


part of a multilateral treaty that requires its interpretation by the 


“(...) essential component of a rules-based international order (...)”. 

22Declaration by High Representative Catherine Ashton on behalf of the 
European Union on the ICJ advisory opinion, 12516/10, Brussels, 22 July 2010. The 
reference is to IGC, advisory opinion of 22 July 2010, Conformity with international 
law of the declaration of independence concerning Kosovo. The opinion was 
requested by the General Assembly in 2008: https://(www.icj-cij.org/case/141 with 
Resolution n. 63/3 (UN Doc. A/RES/63/3, 8 October 2008: 
https://www.securitycouncilreport.org/un-documents/document/kos-a-res63-3.php 
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same court. In this case we note the demonstration of a link for a 
precise intervention of interest of a legal nature which is 
connected with a legal position of the state that respects the 
disputes between the parties involved. 

Thus, the intervention of the ex art. 63 of the statute ICJ has a 
general interpretative interest which is based on facts of 
interpretations coming from the same Court in a suitable way 
that influences the conduct and the related attitude for the states 
that are part of the same convention. 

In other words, the proceedings are linked to the consultative 
character of the ICJ and to disputes having to do with sea and 
land delimitations (Xu, 2019). 

We also note a lack of intervention for other various reasons, 
such as general requirements foreseen by the ICJ where a more 
rigorous attitude in this regard is evident (Aughey, Sander, 
2022); and the extra-legal factors that concern expenses and 
chances (Alexander, Kumar Guha, 2021). These do not have so 
much a legal nature but a diplomatic, political one given that 
many states are such simple spectators for disputes to reveal 
their cards during an immediate intervention at the ICJ (Miron, 
Chinkin, 2019). 

The impulses for intervention have a more political character as 
we have recently noticed in the dispute between Gambia and 


Myanmar and in the case between Ukraine and Russia regarding 
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the convention on the prevention and repression of the crime of 
genocide. 

It is underlined that the cases of intervention having to do with 
general interests, at erga omnes obligations (Gaja, 2010; Gaja, 
2011), as a constantly evolving phenomenon of international 
organizations such as the Union, etc. 

Article 43, par. 2 of the Rules of Procedure is a “right” that 
allowed full participation in the interpretation of a convention 
that called into question the case before the ICJ. Art. 66, par. 2 
of the statute of the ICJ also provided for the relevant 
intervention and participation on the part of international 
organizations in the consultative sector of the ICJ, as a 
mechanism that each international organization considered to 
provide the relevant information as a recipient cause for specific 
communication on the matter. 

The EU can act as we have seen in the advisory opinion dating 
back to 2004 in the ICJ on the case relating to the Legal 
Consequences of the Construction of a Wall in the Occupied 
Palestinian Territories which was noted by a plethora of 
participating organizations such as the Arab League, the 
Organization of Islamic cooperation, the UN, etc.”>. 


In the delicate case between Palestine and Israel, which was 


23ICJ, Legal consequences of building a wall in the occupied Palestinian 
territories, ICJ Reports of 9 July 2004. see also: Statement of Ireland on behalf of the 
European Union, 30 January 2004: https://www.icj-cij.org/node/104220 
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opened from scratch on 30 December 2022 by the General 
Assembly through Resolution no. 77/237, requested from the 
ICJ a related advisory opinion for the Israeli practices that have 
caused serious injuries to the Palestinian people and in the 
occupied territories including the part of East Jerusalem 
(Liakopoulos, 2022; Power, 2022; Ronen, 2023)*. 

The ICJ saw the intervention of various international 
organizations according to the ex art. 66 of the statute, such as 
the intervention of the Arab League*, the Organization of 
Islamic Cooperation®® and the African Union?’. A thought is 
also worth considering the intervention of participation on the 
part of the EU of a consultative nature that we have seen in the 


past in 200478, despite the concerns from the European 


24UN General Assembly, Israeli practices affecting the human rights of the 
Palestinian people in the Occupied Palestinian Territory, including East Jerusalem, 
resolution adopted on 30 December 2022, UN _ Doc. A/RES/77/247: 
https://www.un.org/unispal/document/291823-2-dec11-2023/ 

25Legal Consequences arising from the Policies and Practices of Israel in the 
Occupied Palestinian Territory, including East Jerusalem (Request for Advisory 
Opinion), The Court authorizes the League of Arab States to participate in the 
proceedings, Press Release No. 2023/12 10 March 2023. 

26Legal Consequences arising from the Policies and Practices of Israel in the 
Occupied Palestinian Territory, including East Jerusalem (Request for Advisory 
Opinion), The Court authorizes the Organisation of Islamic Cooperation to participate 
in the proceedings, Press Release No. 2023/16, 31 March 2023. 

27Legal Consequences arising from the Policies and Practices of Israel in the 
Occupied Palestinian Territory, including East Jerusalem (Request for Advisory 
Opinion), The Court authorizes the African Union to participate in the proceedings, 
Press Release No. 2023/19, 13 April 2023. 

28Order of 3 February 2023, Legal consequences of Israeli policies and practices 
in the occupied Palestinian territories, including East Jerusalem, request for an 
advisory opinion, par. 2. 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


300 


Parliament? and the positions of the High Representative*”. 
Article 34, par. 2 of the statute of the ICJ allowed the related 
litigation for information that is acquired and originates from 
abroad and having a double character of impulse and use. The 
ICJ. requests relevant information from international 
organizations for disputes as well as direct information from the 
international organizations on its own initiative. 

Collaboration with art. 60, par. 2 of the regulation of the ICJ 
highlighted the methods and practicality of interventions from 
international organizations. Information that provides the ICJ 
with the closure and drafting of the written phase of the relevant 


proceeding of the ongoing case*!. 


The international dispute between Russia and Ukraine and 
the intervention of the EU 

The dispute between Russia and Ukraine in the ICJ was the first 
that maintained a high level of participation by states, above all 


because they knew that it was primarily a political dispute and 


29European Parliament, Parliamentary question for written answer to the Vice- 
President of the Commission/High Representative of the Union for Foreign Affairs 
and Security Policy, Participation of the Commission in the IGC advisory opinion on 
the legal status of the Israeli occupation and its consequences, E-000512/2023, 17 
February 2023. 

30Council of the EU, Israel/Palestine: statement by the High Representative, on 
behalf of the European Union, on latest developments, Foreign Affairs and 
International Relations, press release, 8 March 2023, affirms that: “(...) violence and 
growing extremism in Israel and the occupied Palestinian territories (...) represent a 
priority for the EU (...)”. 

31See art. 69, par. 2 of the regulation of procedure. 
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less legal and completely different from those of the past. 

Thus the ICJ has given the opportunity to take a position on the 
matter (Alexander, 2022; Khubchandani, 2022; Mcintyre, 2022) 
after the Russian intervention in Ukrainian territory for the 
repression and prevention of genocide (Milanovic, 2022). 

For Russia it was a special military operation that started from 
the territories of Luhansk and Donetsk, as a prevention excuse 
for acts of genocide and lack of protection of human rights, that 
occurred on Ukrainian territory. This was an impartial 
justification for international law, which had as its objective the 
intervention in the territory of another's territory. 

The related appeal was based on precautionary measures 
pursuant to art. 41 of the ICJ statute. The ICJ has ordered Russia 
to: 


“(...) immediately halt all military actions in Ukraine pending the holding of a 
hearing (...)”. 
They have followed the hearings of 7 and 8 March 2022 with 


the participation of Russia (Mégret, 2022) and of 16 March 
2022, where the ICJ brought to an end the precautionary 


measures, which are decided by stating that: 


“(...) immediately suspend the military operation that began on 24 February 
2022 in the territory of Ukraine (...)”. 


Within this context, the EU also has adopted other parallel 


measures when on 20 May 2022 issued a first statement and 


32ICJ, Application instituting proceedings filed in the Registry of the Court on 26 
February 2022, Allegations of genocide under the Convention on the prevention and 
punishment of the crime of genocide (Ukraine v. Russian Federation): 
https://www.icj-cij.org/node/106123 
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took its position on the dispute, announcing the relevant 
intervention in the case (Mcgarry, 2022)*, stating that: 


“(...) support for Ukraine’s application instituting proceedings against the 
Russian Federation before the International Court of Justice (...) intend to 
intervene in these proceedings (...) share with the International Court of 
Justice their interpretation of some of its essential provisions (...)”. 


We have not seen in the relevant text the form of intervention in 
question as well as the justification of a precise article based on 
the statute of the ICJ. For the declaring states, the intervention 
only formalized the beginning of an ongoing controversy 
(Takemura, 2023)**. 

The European Union is not a state and could not exercise the 
right to intervene pursuant to art. 63 of the ICJ statute as well as 
the countries that were not party to the Genocide Convention 
such as Japan, the Marshall Islands and Micronesia. In this 
appeal the Ukraine referred to the Genocide Convention as an 
applicable legal source, where some states cannot intervene 
according to art. 63 St. ICJ, given that a legitimizing title is 
requested for the intervention. 

This is a point that shows the political work of a dispute since 


the declaration had a dual objective of supporting solidarity for 


33European Commission: Joint statement on supporting Ukraine in its proceeding 
at the International Court of Justice, STATEMENT/22/4509, Brussels, 13 July 2022: 
https://www.eeas.europa.eu/eeas/joint-statement-supporting-ukraine-its-proceeding- 
international-court-justice_en 

34Joint statement of Canada and the Kingdom of the Netherlands regarding 
intention to intervene in The Gambia v. Myanmar case at the International Court of 
Justice, Diplomatic statement, 2 September 2020: 
https://www.government.nl/documents/diplomatic-statements/2022/07/22/joint- 
statement-canada-netherlands-rohingya-genocide-case-between-gambia-and-myanmar 
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Ukraine and forcing the ICJ to a quick decision on the dispute. 
But could the ICJ take a stand for any evolving war? Why hasn't 
it done so in the past? 

Ukraine has obtained a related declaration from the EU and the 
Security Council of the UN during August 2022%>. A declaration 
with all Member States of the Union and states that were 
candidates*°, as a means of pressure at the ICJ. 

It has tried to highlight the case as very delicate, underlining the 
responsibility of the judges before the history of international 
law and above all the new historical “face” of the ICJ to give a 
quick position for an ongoing crisis. 

In practice, both the ICJ and the EU had the objective of not 
taking a position on the war but only of suggesting and allowing 
an examination of the matter: 


“(...) this is a matter that is rightfully brought to the ICJ, so that it can provide 
judgement on Russia’s allegations of genocide (...)’>”. 
It was Latvia that presented on 21 July 2022 a declaration on the 


intervention based on the former art. 63 of the ICJ statute 


35EU Statement-UN Security Council: Briefing on Ukraine, Statement by H.E. 
Mr. Silvio Gonzato, Chargé d’affaires a.i., Delegation of the European Union to the 
United Nations on behalf of the European Union and its Member States, at the UN 
Security Council Briefing on Ukraine, New York, 24 August 2022. 

36As candidate countries: North Macedonia, Montenegro, Albania and Moldova 
(the absence of Serbia stands out, however); and potential candidate countries, such as 
Bosnia and other countries such as Georgia, Andorra and San Marino. 

37Joint statement on supporting Ukraine in its proceeding at the International 
Court of Justice, cit. Order of 23 March 2022, Allegations of genocide under the 
Convention on the prevention and punishment of the crime of genocide (Ukraine v. 
Russian Federation)): https://www.icj-cij.org/case/182 
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following Lithuania**, New Zealand and the United Kingdom°?. 
It was a group of interventions that took into consideration the 
right of individual intervention with the relevant arguments and 
jurisdiction in the matter (Mcintyre, Pomson, Wigard, 2022). 
For the states that intervened, the convention prevented “abusive 
accusations of genocide’”” thus avoiding generating a new right 
of unilateral appeal for the use of force and for preventive 
purposes, punishment that respected the commission for acts of 
genocide. 

The overview of participating states progressed in time*!, 
reached the participation of the United States and Australia with 
a total of 16 further interventions. Obviously with the 
participation of the EU and a joint declaration of Canada with 
the Netherlands*’. It is an intervention based on the former art. 
63 of the ICJ statute which could not be denied since it was 
submitted by two states together. 

The EU intervened based on the former art. 34, par. 2 of the 


38Allegations of Genocide under the Convention on the Prevention and 
Punishment of the Crime of Genocide (Ukraine v. Russian Federation), Declaration of 
intervention of Lithuania, 22 July 2022 

39Allegations of Genocide under the Convention on the Prevention and 
Punishment of the Crime of Genocide (Ukraine v. Russian Federation), Declaration of 
intervention of New Zealand, 28 July 2022; Declaration of intervention of the United 
Kingdom, 5 August 2022. 

40Declaration of intervention of Latvia, op. cit., 13, par. 45 ss. 

41Declaration of intervention of Italy, 15 September 2022, par. 42ss. 

42Joint declaration of intervention of Canada and the Netherlands, 7 December 
2022, parr. 9 and 12: “(...) Canada and the Netherlands accordingly avail themselves 
of the right to intervene in the dispute (...) given their common interest in the 
accomplishment of the high purposes of the [Genocide] Convention (...)”. 
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statute of the ICJ, thus providing the ICJ with other information 
collected on the pending case given that the formal involvement 
in the litigation of the Union has exploited the mechanism of the 
procedure of the ICJ to intervene in Ukraine. 
The intervention of the Union also deserved an analysis of other 
profiles of an institutional nature given the possibility of future 
participation in the litigation before the ICJ. This happened after 
the declaration was communicated to the registry of the ICJ for 
the related dispute?. Thus some questions have arisen for the 
involvement of an international organization (Melzer, 2022). 
The language used of the relevant information referred to in art. 
34 of the ICJ statute was not as precise as the “observation” 
used by the rules of procedure of the ICJ for case-oriented 
arguments (Wiik, 2018). The point was that the EU was not a 
state, it was not part of the convention of the genocide and the 
only legal path that could followed was the amicus curiae in an 
impartial and not necessarily admissible manner. 
Within this context the project entitled: European Union 
Advisory Mission (EUAM) Ukraine had as its objective 
technical support in the form of technological tools, forensic 
investigation, training, training to the forces to guarantee at a 
431CJ, Allegations of Genocide under the Convention on the Prevention and 
Punishment of the Crime of Genocide (Ukraine v. Russian Federation), Information 
furnished by the European Union under Article 34, paragraph 2, of the Statute of the 


Court and Article 69, paragraph 2, of the Rules of Court, Press Release No. 2022/29, 
18 August 2022. 
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high level: 


“(...) support in the investigation and documentation of International Crimes 
(...)744, 
The collections were particular and integrated as relevant 


information rendered to the ICJ, according to the former art. 34 
of the statute, as an evidentiary material, that put the 
proceedings in an aid to the related investigations by Eurojust in 
Ukraine, i.e. as an institution that was part of the external 
relations policy of the EU (Hoffmeister, 2017; Wouters, 
Hoffmeister, De Baere, Ramopoulos, 2021). 
The amicus curiae was also an important question given that it 
had a legal basis based on international jurisdictional forums 
(Hoffmeister, Ondrusek, 2008). It was based on art. 335 TFEU 
as a rule for judgments at a domestic level where Member States 
have had the ability to take legal action by analogy also to non- 
European countries, to impartial courts and above all to the 
CJEU (Voets, 2023)*>. 
Within this framework, the European Commission has 
intervened at the supreme court of the United States in the field 
of competition and in the internal market (Talmon, 2005; 
Hoffmeister, 2010; Hoffmeister, 2017). Thus the application of 

44EUROPEAN EXTERNAL ACTION SERVICE (EEAS), EUAM Ukraine 
launches pilot project to support policing and community safety in Izyum, News, 26 
April 2023: https://www.euam-ukraine.eu/news/euam-ukraine-launches-pilot-project- 
to-support-policing-and-community-safety-in-izyum/ 

45CJEU, C-131/03 P, Reynolds Tobacco and others v. Commission of 12 
September 2006, ECLI:EU:C:2006:541, I-07795, par. 94 which is referred in the art. 


335TFEU. C-73/14, Council of the EU v. Commission ofr 6 October 2015, 
ECLI:EU:C:2015:663, published in the electronic Reports of the cases, parr. 58-59. 
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art. 335 TFEU relating to the dispute between Ukraine and 
Russia before the ICJ also comes with the scope of common 
foreign and defense policy and was excluded from the external 
representation competences of the European Commission 
according to art. 117, par. 1 TEU. 

It was the same CJEU that did not set limits to adjudicate the EC 
in a distinct manner and on issues that fell within the policy of 
the CFSP. A relevant principle has also applied to the extension 
of the ability of the European Commission to take legal action 
before the ICJ to a particular case (Melzer, 2022) and with 
reference to military actions especially at the Zaporizhzhia 
nuclear power plant that it could create an “emerging risk of 
nuclear calamity in Europe’””®. 

Perhaps this was a legal justification to base the EU and in 
particular its own High Representative acting on its own behalf 
on a judgment before an international court and to lay the 
foundations for CFSP policy according to art. 18, par. 2 TEU 
and art. 26, par. 2TEU as representative of the Council. 

These are only legal profiles. In practice, they do not matter so 
much the judges of the ICJ on whether or not to decide in a 
precise manner on the dispute with the intervention or not of the 


EU (Kaddous, 2008; Miiller-Bradebeck-Bocquet, Riiger, 2013). 


46CFSP/CFSP 543 CSDP/CSDP 395: https://www.eeas.europa.eu/eeas/high- 
representative-mogherini-presents-eu-global-strategy-foreign-and-security-policy_en 
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The relationship between the International Criminal Court 
and the EU 

The International Criminal Court (ICC), the body par excellence 
that punished serious crimes (Groenleer, Van Schaik, 2007; 
Klip, 2021; Hill, 2022) has participated in 2002 in the EU*” and 
again in 2003** in connection with the Action Plan of 2004”. 

In their Common Position have affirmed: 


“(...) the principles of the Rome Statute of the International Criminal Court 
and those regulating its functioning that are perfectly in line with the 
principles and the objectives of the Union (recital no. 4), outlining the 
methods of supporting the Court's activity, in particular with a view to 
promoting the widest possible participation in its statute (...)”. 


The EU set its own lines which were of a political-diplomatic, 
technical-financial nature for third countries*°. The action plan 
had an operational nature to support the function of the ICC 
through coordination with Member States, creation of domestic 


contact, information, monitoring of selection procedures and 


47Council Common Position of 20 June 2002 amending Common Position 
2001/443/CFSP on the International Criminal Court, OJ L 164, 22.6.2002, p. 1-2: 


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX 
%3A32002E0474 

A48Council Common Position 2003/444/CFSP of 16 June 2003 on the 
International Criminal Court, OJ L 150, 18.6.2003, p. 67-69: https://eur- 
lex.europa.eu/legal-content/EN/TXT/2uri=celex 
%3A32003E0444 

49Council of the EU, Action Plan to follow-up on the Common Position on the 


International Criminal Court, 5742/04, 28 January 2004: 
https://data.consilium.europa.eu/doc/document/ST%205742%202004%20INIT/EN/ 


pdf 
50Council of the EU, The European Union and the International Criminal Court, 
Brussels, November 2007, 13-14: 


https://op.europa.eu/en/publication-detail/-/publication/c3f8f6f3-b507-4adf-8 11 1- 
b8b6f2cf8bfd 
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related budget quotas. A collaboration and assistance agreement 
has been concluded with the ICC to spread its principles, i.e. the 
values based on the statute of the Rome?!. 

This was an agreement where the Union and not the Member 
States, as reported and based on art. 86, par. 6 of the statute of 
the Rome, has allowed the ICC to cooperate and collaborate 
with international organizations, exchange information and 
documents, and also put into practice other forms of cooperation 
and assistance. It is expected that the actions were coordinated 
for this reason. They were first of all technological and 
informational, especially for the court prosecutor, the services, 
the operational structures in the field and after the investigative 
actions that we have seen in the case of Congo in Darfur. 

The center satellite of the EU was used by the Prosecutor for the 
related geolocated images, satellite photographs, reports 
prepared for analysts and requested positions used later by the 
ICC. 

In 2011 we also had another action plan proposed by the 


Council? for the support of the Union where the involvement of 


51Cooperation and Assistance Agreement between the International Criminal 
Court and the European Union, OJEU L 115/50, 28 April 2006. 

52Council of the EU, The European Union and the International Criminal Court, 
Brussels, February 2008, 23ss. 

53Council Decision 2011/168/CFSP of 21 March 2011 on the International 
Criminal Court and repealing Common Position 2003/444/CFSP, OJ L 76, 22.3.2011, 


p. 56-58: https://eur-lex.europa.eu/legal-content/EN/ALL/? 
urli=CELEX%3A32011D0168 


Council of the EU, Action Plan to follow-up on the Decision on the International 
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actors such as the European External Action Service and the 
High Representative which are established after the reform of 
the Lisbon was strengthened**. 

The decision of 2011 has allowed and entrusted the Council and 


the other representatives: 


“(...) the implementation of support measures for the ICC, along three main 
lines: promotion of “global participation” in the implementation of the Rome 
Statute (...) support for the independence (...) and effective functioning of the 
ICC (...)”. 

It was a specific support that began in 2012 especially for the 


protection of human rights* also allowing greater funding from 
the budget for the ICC*®. Thus the EU has shown its support in 
practice at the ICC as an impulse against the military aggression 
(Liakopoulos, 2020c) of Russia in Ukraine where they are all 
concentrated on crimes against defense, financial interests and 


an internal market. International events that have opened the 


Criminal Court, 12080/11, 12 July 2011: 
https://eur-lex.europa.eu/EN/legal-content/summary/agreement- 
between-the-eu-and-the-international-criminal-court-icc.html 

542010/427/EU: Council Decision of 26 July 2010 establishing the organisation 
and functioning of the European External Action Service, OJ L 201, 3.8.2010, p. 30- 
40:  https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex 
%3A32010D0427 

55Council Decision 2012/440/CFSP of 25 July 2012 appointing the European 
Union Special Representative for Human Rights, OJ L 200, 27.7.2012, p. 21-23: 
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv 
%3AOJ.L_.2012.200.01.0021.01.ENG&toc=OJ%3AL 
%3A2012%3A200%3ATOC 

56Assembly of the State Parties, Financial statements of the International 


Criminal Court for the year ended 31 December 2020, icc-asp/20/12, 23 July 2021. 
Annnex 1, 45ss. 
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way and prospects for the development and protection of 


international criminal justice. 


A specific case: the fight against international crimes in 
Russia and the contribution of the EU 

The European Network for investigation and prosecution of 
genocide, crimes against humanity and war crimes*’ and the 
support for the establishment of the Specialist Chambers and the 
Specialists Prosecutor's Office for crimes committed during the 
Kosovo conflict has played a crucial role for the action of the 
EU by supporting investigations for the prosecution of crimes 
during hostilities (Mucaj, 2021; Caianiello, 2021; Lanza, 2022). 
Russia did not accept the jurisdiction of the ICC. The European 
Commission has presented various options to fill the gap of an 
ad hoc tribunal for the United Nations and the international 
community’ also through criminal judicial cooperation 
(Liakopoulos, 2019a). 

The Russian aggression of the 24 February 2022 met Eurojust 
with the ICC giving rise to cooperation options where it 


established a joint investigation team (Joint Investigation Team- 


57Council Decision 2003/335/JHA of 8 May 2003 on the investigation and 
prosecution of genocide, crimes against humanity and war crimes, OJ L 118, 
14.5.2003, p. 12-14: _ https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex 
%3A32003D0335 

58Von der Leyen: Statement by President von der Leyen on Russian 
accountability and the use of Russian frozen assets, STATEMENT/22/7307, Brussels, 
30 November 2022. 
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JIT)?. 

This is a hybrid cooperation that was initiated by member 
countries of the Union such as Lithuania and Poland, supporting 
the coordination of the Union in the figure of the Eurojust 
(Bodnar, 2018). Further, they followed Member States such as 
Estonia, Lithuania, Slovakia and, later, Romania and the 
Prosecutor's Office of the ICC®. 

Europol's support has facilitated the collection of evidence and 
the carrying out of investigations for international crimes (Hill, 
2022) committed in Ukraine, thus sharing international justice as 
understood with the work of the Prosecutor of the ICC as 
“shared obligation of humanity” (Tan, Young, 2023). 

The Eurojust teams were inaugurated in 2022 as a form of 
cooperation with the Member States of the Union and the office 
of the prosecutor in the context of an international armed 
conflict. The criminal cooperation mechanism have allowed and 
collaborated in the carrying out of the investigations and 
collection of evidence, thus sharing information and the related 


evidentiary material. 


S59EUROJUST, Estonia, Latvia and Slovakia become members of joint 
investigation team on alleged core international crimes in Ukraine, Press Release, 31 
May 2022: https://www.eurojust.europa.eu/news/estonia-latvia-and-slovakia-become- 
members-joint-investigation-team-alleged-core-international 

60EUROJUST, Eurojust supports joint investigation team into alleged core 
international crimes in Ukraine, Press Release, 28 March 2022. 

61ICC, Office of the Prosecutor joins national authorities in Joint Investigation 
Team on international crimes committed in Ukraine, Statement by ICC Prosecutor, 
Karim A.A. Khan QC, 25 April 2022: https://www.icc-cpi.int/news/statement-icc- 
prosecutor-karim-aa-khan-qc-office-prosecutor-joins-national-authorities-joint 
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We have already had from March 2023 the participation of a 
memorandum of undestanding®’ where the investigative team 
coordinated by Eurojust and the International Center for the 
Prosecution of Crimes of Aggression against Ukraine collected 
evidence for the crime of aggression against Ukraine®?. 
International cooperation has asked for changes to a regulatory- 
institutional system of the Union as the subject of a reform that 
has extended its role of functions. For the Russian-Ukrainian 
conflict, the agency's regulation provided for the possibility for 
the action of Member States to investigate and prosecute serious 
as well as international crimes™. 

Eurojust was not allowed to analyze the relevant evidence from 
a judicial database by structuring to directly cooperate the 
judicial authorities. The ICC fills the gaps and the international 


judicial authorities have prepared a proposal to amend 


62EUROJUST, National Authorities of the Ukraine joint investigation team sign 
Memorandum of Understanding with the United States Department of Justice, Press 
Release, 4 March 2023: https://www.eurojust.europa.eu/news/national-authorities- 


ukraine-joint-investigation-team-sign-memorandum-understanding-usa 
63EUROPEAN COMMISSION, Statement by President von der Leyen on the 


establishment of the International Centre for the Prosecution of Crimes of Aggression 
against Ukraine, Brussels, 4 March 2023: 
https://ec.europa.eu/commission/presscormer/detail/en/IP_23 3606 

64Regulation (EU) 2018/1727 of the European Parliament and of the Council of 
14 November 2018 on the European Union Agency for Criminal Justice Cooperation 
(Eurojust), and replacing and repealing Council Decision 2002/187/JHA, 


PE/37/2018/REV/1, OJ L 295, 21.11.2018, p. 138-183: Attps://eur- 


lex.europa.eu/legal-content/EN/TXT/2uri=CELEX 
%3A32018R1727 
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regulation® leading from Ist June 2023 new functions for the 
work carried out within Eurojust®. 

Reforms are made and will continue for digital evidence that 
have been observed both by the international community (Aalto- 
Setala, Jaramillo Gomez, 2022) and the investigative authorities 
as a choice of a difference that pursues with the commission of 
serious international crimes effectively. 

There were many criticisms, especially for the impartiality and 
independence of the authorities involved in the joint 
investigative operations, where the standards for the protection 
of human rights and the rule of law (Liakopoulos, 2018) and the 
independence of the judiciary highlight their work as not much 


supported by the Venice Commission of the Council of Europe 


65Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND 
OF THE COUNCIL amending Regulation (EU) 2018/1727 of the European 
Parliament and the Council, as regards the collection, preservation and analysis of 
evidence relating to genocide, crimes against humanity and war crimes at Eurojust, 
COM/2022/187 final: 


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX 


%3A52022PC0187; Regulation (EU) 2022/838 of the European Parliament 
and of the Council of 30 May 2022 amending Regulation (EU) 2018/1727 as regards 
the preservation, analysis and storage at Eurojust of evidence relating to genocide, 
crimes against humanity, war crimes and _ related criminal offences 
PE/18/2022/REV/1, OJ L 148, 31.5.2022, p. 1-5: 


https://eur-lex.europa.eu/eli/reg/2022/838/oj 


66See in particular art. 4, par. 1, lett. j) of the regulation which is affirmed that: 
“(...) the actions of Member States aimed at combating genocide, crimes against 
humanity, war crimes and related offences, including by preserving, analyzing and 
preserving evidence relating to such crimes and related offences, and by enabling the 
exchange of such evidence or otherwise making it directly available to the competent 
national authorities and international judicial authorities, in particular the International 
Criminal Court (...)”. 
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(Reznichuk, 2024)*”. 

It was Ukraine that did not sign the statute of the Rome and 
raised many doubts due to the joint action of the investigative 
team for the participation of the office of the prosecutor at the 
ICC. The commission of core crimes of international law during 
hostilities for the armed forces of Ukraine also render 
international, individual responsibilities (Liakopoulos, 2019b; 
Liakopoulos, 2020b; Nuridzhanian, 2022; Ambos, 2022). 

These are profiles where the commission of international crimes 
by Ukraine have shown various doubts about the investigations 
where the member states of the Eurojust team have conditioned 
impartiality for the carrying out of tasks and the prosecution of 
international crimes by Russia. It has also been the path of other 
countries that have carried out investigative work outside 
Eurojust such as France, Germany, the Netherlands and other 
members of Europe (Ambos, 2022) thus leading to problems for 
investigative efforts for adequate coordination. 

Any participation within and outside the office of the prosecutor 
is not enough to be a requirement for cooperation and 


collaboration in the fight against impunity, starting from 


67Council of Europe, Venice Commission: Ukraine-Urgent joint opinion of the 
Venice Commission and the Directorate General of Human Rights and the Rule of 
Law (DGI) of the Council of Europe, CDL- PI(2021)004-e, 5 May 2021: 
https://www.venice.coe.int/webforms/documents/?pdf=CDL-PI(2021)004-e; Ukraine- 
Joint Urgent opinion of the Venice Commission and the Directorate General of 
Human Rights and Rule of Law of the Council of Europe, CDL-PI(2021)010-e, 6 
May 2021: https://www.venice.coe.int/webforms/documents/?pdf=CDL-PI(2021)010- 
e 
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Ukraine and from any other outbreak, suspicions by commission 


of international crimes**. 


Concluding remarks 

From what can be seen from the previous paragraphs is that the 
EU was based on multilateralism and international cooperation 
towards continuous efforts for justice at the international level 
asking the support of impartial institutions such as the ICC and 
ICJ giving thus impetus to international criminal justice and 
beyond. EU is a protagonist of an international arena in the field 
of justice where every dispute including war or not at the 
international level has played an important role based on its 
external relations within new perspectives for participation in 
disputes having to do with foreign and security policies. 

It plays an important role that perhaps goes beyond the ICC, 
where judicial cooperation paved the way for useful support and 
help the international community by providing regional level 
coordination, thus carrying out and strengthening judicial 
cooperation collecting evidentiary material for the interesting 


parts and above all helping the prosecutor's office in the ICC. 


68ICC, Statement of ICC Prosecutor, Karim A.A. Khan QC, on the Situation in 
Ukraine: Receipt of Referrals from 39 States Parties and the Opening of an 
Investigation, Press Release, 2 March 2022: https://www.icc-cpi.int/news/statement- 
icc-prosecutor-karim-aa-khan-qc-situation-ukraine-receipt-referrals-39-states; ICC, 
Presidency assigns the Situation in Ukraine to Pre-Trial Chamber II, Press Release, 2 
March 2022: “(...) without fear and favour and with independence and with integrity 
(...)’, EUROJUST, Press conference-Joint investigation team on alleged core 
international crimes in Ukraine, op. cit. 
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The criticisms are effective to respect the values, principles that 
lay the foundations for the rule of law, the independence of 
judges, the guarantees of a fair trial, elements that are 
problematic but continuing the path towards impunity, 
defending fundamental values, ignoring regional micro-politics 
and selectively supporting violations that have to do with 
judicial cooperation at the international level. 

Every conflict is now the basis of a new dispute but also the 
beginning of an active role of various actors, who at an 
international level fight against serious international crimes for 
the protection of human rights. There are certainly many state 
interests but the theater of war has many medals where the clash 
of values identifies the defense of freedom and democracy by 
promoting cooperation and collaboration as fundamental values 
not only of the Union but also for the whole world, in a 
European and now global context which puts the defense of man 


first and geopolitical interests second. 
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